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OGC Has Reviewed 

5 January I95& 


MISIORAOTUII ?0li : Assistant Controller 

SSUIGT i Mauli aticac of Overpayment of ffeswlnal Leave - staff 

Agent \ 25X1 A9A 


X* Reference reques ts concur xeaee in the contest of a prop© ssd 
dispatch, | \ advising as to the method of ecilectics; of 

the subject overpayment. You have asked that if we find legal objection 
to the reccwseadefi procedure- for collection, we fund ah our opinion 
and advise with respect to three specific points which constitute the 
legal questions raised by the proposed dispatch. 

S. ¥e concur in paragraph 1 of the proposed dispatch. A system 
of periodic payments would sees to he the only logical solution to 
odlectUB of a cmsiferahle sm which the esplqjee was financially 
unable to liquidate SjaaedUdeXy. Xe assume that you arc- satisfied that 
the terns of rspaynsnt ore the optima from the Agency etaadpolnt and 
that process of collection will not he unaecessarily protracted, 

3* We art unable to concur In the regaining portions of the pro- 
posed dispatch and therefore will address ourselves to the second and 
third <psstiOB* raised in paragraph 2 of the reference . 

%« There is no authority under existing federal income tax law 
soft regulations for a cash-basis taxpayer to report on hie return net 
salary in say year in which he has repaid mx excess of salary received 
under dal* of right is a prior year. The taxpayer caqpeULed to refund 
overpayments previously received in such manner finds Muaself ;U : & - 
Mins* inasmuch as he is precluded trm requeuing his prios. year’s 
return, because repsyaest is not aads until a adsoquent year, and at 
the esa Mae is allowed to recoup a tax benefit from repayaeat only 
by as itemised miscellaneous deduction in the year In which repaid , 
thereby precluding use of the standard deduction which he sight other- 
wise esploy. the fundamental rule tram which this ssenlng inequity 
results is grounded upon a decision of the 3. 3u press.* Court in 
fltarth Omriosm Oil Company v. Sux-set, 206 IE bVf t $ V&SC paragraph 9**3 
( 1932 ). 

5. As is apparent, the only exception to the rule is limited to 
eases of receipt based upon absence of any claim of right, Alth©«$$ 
there is a dearth of case law an this point, we are inform! ly advised 
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by officials of the Internal Revenue Service that abee ace of elate of 
right can be found only In those situation* where the taxpayer at the 
ttm of receipt is aware that he has receives m excessive payment «sfi 
consequently realise# the restrict ions upon its disposition. Tmmoeh 
as the effect of the procedure, which you infiica.tr i# .presently 
followed, any be to afford an unwarranted tax benefit to certain employees 
osier eirciaastances that are not directly related to the peculiar 
functions oS this Agency, we do not believe that it can be given blanket 
legal tonttS.fi* except where recognition is obtained frost the Internal 
Bevmmse Service of particular circtsastaa&ces unique to CIA which justify 
noo-epplicatico of the strict claim of ri^t test. Tc this end we 
have SjsfOsraally mentioned the existence of the problem to cleared 
Officials la US and furnished the® hypothetical Illustration* of 
various ways la which difficulty say arise. She#© officials evifience.fi 
full appreciation of the nature of the prt&lera arid wished t© give 
it aor* complete ccnaifiaration before indicating the extent to WtC.cU 
they felt our oiiisuartance* fell without the cisi.a of right rule. *®e 
will inf ora you as soon as we have heard further from then. 

6. We are ©f the pinion that the language of pa ragrapb 3 of thf 
proposed d ispat ch should be eggrepr lately reworded in keeping with the 
opinion. o f this office dated 10 December 1953s subject, ’'Annual, leave, 

| Stef f .Agents, ■* copies of which were furnished you. 
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TO : Genera l Counsel 

25X1 A9A Attm 

FROM : Assistant Comptroller 


DATE: 9 December 1953 


— Room 1711 J. Bldg. 


SUBJECT: Liquidation of Overpaymen t of Terminal Leave — Staff Agent 

25X1 A9A ” 


1. Subject employee received an erroneous lump sum leave 
payment in January 1952 in the amount of $1,651 #81* To adjust this 
error now requires (a) collection of the overpayment, (b) adjust- 
ment in subjects 1953 and/or 1954 income tax statement to compen- 
sate for the excess taxes paid by the employee in 1952 because of 
the overpayment, (c) restoration of employee’s annual leave after 
refund of overpayment is received* 


2* Attached hereto is a proposed dispatch 
subject. We would appreciate receiving your concurrence on unis 
dispatch or your opinion and advice on the following points: 


a. Paragraph 1 of the dispatch authorises the employee 
to repay the indebtedness over a 12 months’ period. 

Do you perceive any legal objections to this 
arrangement? 

b. Paragraph 2 of the dispatch provides that the Agency 
will give the employee statements of "net” salary 
paid in 1953 and 19§4 which would include reduction 
of the amount refunded during those years from the 
gross amount paid. This technique has been used 
before in similar cases. Do you perceive any legal 
objection to this practice? 

c. Paragraph 3 of the dispatch provides for restoration 
of the employee’s leave, but points out that due to 
limitations respecting the amount of leave carry- 
over, that he will forfeit 44 hours of annual leave 
as of the end of 1952 and any amount accrued as of 
the end of 1953 which is in excess of the normal 
carry-over limitations. Your advice is requested as 
to whether or not persons in a cover status are re- 
quired to forfeit leave accrued in excess of statutory 
limitations, or whether such leave may continue to 
accrue and be held in escrow for such employees. 
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without regard to normal limitations, until they 
return to an overt employment status?. If it is e- 
termined that such leave may be held in escrow 
instead of forfeited, we have the further problem of 
determining the length of time which the employee 
will be allowed after his return to an overt status, 
in which to use such excess accumulated leave. 

3 We would appreciate your prompt action on this in order 
that a* suitable dispatch may be released to this employee. * re 
a1fin -interested in vour reply to the above queries in order that 
we may use the legal precedent established in this case in handling 

other similar cases. 


A. 
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